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QUESTION PRESENTED 


Where appellant was sentenced for a term 


of thirty years imprisonment in 1936 at which time 


the law relating to serving sentences provided for 
the granting of good time allowance which was to be 
deducted from the original sentence and the law was 
subsequently changed so that persons serving sen- 
tences when released were conditionally released 
and subject to supervision of Board of Parole, was 
the law changing the mode and manner of release 
unconstitutional and invalid as applied to appellant 
so as to entitle him to release by means of a writ 


of habeas corpus? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a denial of a petition for a writ of habeas 
corpus filed in the United States District Court for the District of Col- 
umbia. The said Court had jurisdiction pursuant to Tit. 28, Sectior 2241, 
U.S.C.A. Jurisdiction to hear the appeal is vested in this Honorable 
Court by virtue of Tit. 28, Section 2253, U.S.C.A. 





STATEMENT OF THE CASE 


Appellant, Manuel Johnson, was convicted of second degree murder 


in the District of Columbia on January 24, 1936, and subsequent thereto 


began serving a sentence of 30 years. At the time of his conviction and 
sentence the controlling applicable statute providing for release of 
prisoners sentenced for a definite term was: Tit. 18, Sec. 713, United 
States Code, 1940 Edition, now Tit. 18, United States Code, 4163, 1952 
Edition, which provided for the discharge of a prisoner upon the expira- 
tion of his term of sentence less the time so deducted, and Tit. 24, Sec. 
204 District of Columbia Code, 1940 Edition. 


The appellant was released in 1954 after serving 18 years. After 
the appellant had served more than 3 years of his sentence the District 
of Columbia Code provision was changed to eliminate the allowance for 
good time in computing the release date, and there were substantive 
changes in the Federal Statute. 


The United States Board of Parole issued a warrant for appellant's 
arrest after his conviction of misdemeanors in the Municipal Court for 
the District of Columbia. This warrant was executed on January 20, 
1959 and appellant petitioned for a writ of habeas corpus (J.A. 3) on 
the grounds that he should not be compelled to serve 12 more years 
since he was entitled to be discharged by virtue of his "good time 
allowance." The petition was denied (J.A.6) and this appeal was taken 
(J.A. 10). 


STATUTES INVOLVED 


Tit. 18, United States Code, Sec. 4161 (formerly Sec. 710) provides 
in pertinent part: 
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Each prisoner convicted of an offense against the 
United States and confined in a penal or correctional 
institution for a definite term other than for life, 
whose record of conduct shows that he has faithfully 
observed all the rules and has not been subjected to 
punishment, shall be entitled to a deduction from the 
term of his sentence beginning with the day on which 
the sentence commences to run, to be credited as 
earned and computed monthly as follows: * * * 
Ten days for each month, if the sentence is ten years 
or more. 


Tit. 18, United States Code (1952 Edition) Section 4163 provides in 
pertinent part: 
A prisoner shall be released at the expiration of his 


term of sentence less the time deducted for good 
conduct. * * * 


Tit. 18, United States Code (1952 Edition) Section 4164, provides in 
pertinent part: 


A prisoner having served his term or terms less 


good time deductions shall, upon release, be deemed 
as if released on parole until the expiration of the 
maximum term or terms for which he was sentenced 
less one hundred and eighty days.* * * 


Tit. 24, Sec. 204, District of Columbia Code provides in pertinent 
part: 


"That whenever, within the limitations of Section 3 of 
this Act, it shall appear to the Board of Indeterminate 
Sentence and Parole * * * that any prisoner serving 
an indeterminate sentence is fitted of his training for 
release, that there is a reasonable probability that 
such a prisoner will live and remain at liberty without 
violating the law, and in the opinion of the board such 
release is not incompatible with the welfare of society, 
said Board * * * may, in its discretion authorize 
the release of such prisoner on parole, and he shall 
be allowed to go on parole * * * and to remain while 
on parole, in the legal custody and under the control of 
the superintendent of the institution from which the 
prisoner may have been paroled, until the expiration 
of the maximum sentence of the term or terms speci- 
fied in his sentence, less such good time allowance as 
is, or may hereinafter be, provided by law." 
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CONSTITUTIONAL PROVISION 


Art. 1, Sec. 9 of the Constitution of the United States provides 
in pertinent part: - 


* * * No Bill of Attainder or Ex Post Facto Law 
shall be passed. 


POINTS RAISED ON THIS APPEAL 


The court below erred in denying appellant the Writ of Habeas 
Corpus upon.a showing that he had served a thirty year sentence less 
good time allowance, when the law in effect at the time appellant began 
the service of his sentence deducted good time allowance from the maxi- 


mum sentence in determining the time to be served. 


SUMMARY OF ARGUMENT 


The record indicates that subsequent changes in the law relating 
to release of prisoners worked to the detriment of the appellant. This 
the Constitution forbids. | | 


The appellant faithfully fulfilled his debt to society by serving the 
maximum term as applied to him at the time his sentence was imposed 
and should be released. 


ARGUMENT 


The Court, which passed judgement on appellant in 1936 fixed his 
sentence at 30 years, a determinate sentence. Appellant served 18 


years of this sentence, when he was released. 


Tit. 18, United States Code (1952 Ed.) Sec. 4161, provides as 
follows: 





Each prisoner convicted of an offense against the 

United States and confined in a penal or correctional 
institution for a definite term other than for life, 

whose record of conduct shows that he has faithfully 
observed all the rules and has not been subject to 
punishment, shall be entitled to a deduction from the 
term of his sentence beginning with the day on which 

the sentence commences to run, to be credited as earned 
and computed monthly as follows: * * * Ten days 

for each month, if the sentence is ten years or more. 


Tit. 18, United States Code, (1940 Ed.) provided in part as 
follows: 
Each prisoner entitled to the deductida provided in 
Section 710 (4161) of this title shall be discharged 


(emphasis added) at the expiration of his term of 
sentence less the time so deducted, * * *, 


The above provision, now embodied in Tit. 18, United States Code Sec. 


4161 has been amended to read: 'A prisoner shall be Released at the 


expiration of his term of sentence less the time deducted for good con- 
duct. Unless release and discharge are synonymous, then this change 
militated strongly against the appellant's constitutional rights. If it be 
considered that the rights of the appellant were fixed by the terms of 
the D.C. Code, Tit. 24, Sec. 204, which provided in pertinent part: 


"That whenever, within the limitations of Section 3 
of this Act, it shall appear to the Board of Indeter- 
minate Sentence and Parole, * * * that any 
prisoner serving an indeterminate sentence is 
fitted * * *for release, * * * said Board 
* %* *may, in its discretion, authorize the re- 
lease of such prisoner on parole, and he shall be 
allowed to go on parole * * * and to remain, 
while on parole, in the legal custody and under the 
control of the superintendent of the institution from 
which the prisoner may have been paroled until the 
expiration of the maximum of the term orterms 
specified in his sentence, less such good-time 
allowance as is, or may hereinafter be, provided 
by law* * *," 


He was likewise entiiled to an unconditional release. 
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It is respectfully submitted that the proposition is well established 
that the law relating to sentences at the time sentence is imposed is 
considered part of the sentence. The above quoted statutes controlled 
the mode and manner of serving the sentence and complying with the 
judgment of the Court. By the force of Sections 710, (4161) and 713 
(4163) the appellant was entitled to a Discharge upon the service of 18 
years. 


If the plain effect of the change in 4163 was to authorize conditional 
release in lieu of the discharge theretofore available to prisoners, then 
it is submitted that this increased the "pains and penalties" to which the 


‘appellant was subjected and was violative of his Constitutional rights. 
Art. 1, Sec. 9, U.S. Const. 


_The appellant contends that the purpose of the Indeterminate 
Sentence Act was to'set up a system for the release of all District of 
Columbia prisoners, and this fact was not affected by whether or not the 
sentences were for fixed and definite terms or for indefinite ones. The 
essential allegation raised by the appellant is that the law at the time of 
his sentence, and which became congealed, as to him, at that time gave 
full credit for the good time allowance in fixing the period under which 
he would be subject to supervision. This provision was changed in 1940, 
and was "ex post facto" as applied to the appellant. 


The rule of the Hicks v. Reid case, 90 U.S. App. D.C. 109, 194 F.2 
327, is not applicable. The learned Court below recognizes that there 
are significant factual differences, the chief one being that in the Hicks 
case the sentence was indeterminate and here the sentence was for a 
fixed term. Another factor worthy of consideration is that the 1940 
amendment changed ithe scope of Title 24, Section 204, as follows: 
“without regard to good time allowance."" Thus, it could not be argued 
in Hicks case that the maximum sentence had been served and Hicks 
was entitled to an unconditional release. In the instant case, the maxi- 
mum sentence was ''thirty years less good time."" Any effort on the part 
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of the legislature to change this sentence so as to deprive the petitioner 


of his then vested right to a sentence which allowed credit for good time 
deductions, is in essence an ex post facto application of the law and 
unconstitutional, 15 Am. Jur. 443, 11 Am. Jur. 357, State v. Tyree 

70 Kan, 203, 73 P. 525, 3 Ann. Case No. 20, Douglas v. King, 110 F (2) 
911, 127 ALR 1200. 


The tendency of courts is to construe the situation as presented 
here in favor of the petitioner. Where as here, the petitioner had begun 
service of a sentence which at the time of imposition allowed for a 
deduction of good time, under applicable sound constitutional doctrine 
this right to a good time deduction cannot be abrogated. Lindsey v. 
Washington, 301 U.S. 397, 81 L. Ed. 1182, David v. Simms, 229 Ind. 54 
95 N.E. (2) 628, 41 Am. Jur. Sec. 44. 


CONCLUSION 


The Court should adopt the view that the law regarding service 
of sentence in effect at the time of the imposition of the sentence become 
a part of the sentence and the petitioner, after he entered into and upon 
the service of his sentence, had a vested right to pay his debt to society 
in the mode and manner fixed at the time of the commission of the 
offense. Accordingly, the petitioner prays that the judgment of the 


Court below be reversed. 


Respectfully submitted, 


DOVEY J. ROUNDTREE 
JULIUS W. ROBERTSON 


1808 11th St., N.W. 
Washington, D.C. 


Attorneys for Appellant 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MANUEL JOHNSON, 
Petitioner, 


Habeas Corpus No. 5-59 


CHARLES A. WARD 
United States Marshal 
for the District of Columbia, 


Respondent. 


DOCKET ENTRIES 
Proceedings 


Petition for Writ of Habeas Corpus; Deposit by Ahern (Fiat) 
"Let Rule to Show Cause issue" McGuire, J. 


Rule to Show Cause, returnable on or before the 5th day after 
service. (N) McGuire, J. 


Rule & copies issued; deposit by Ahern (Service on U.S. 
Marshal 1-27-59). 


Return & Answer of Respondent to Rule to Show Cause; app. 
Oliver Gasch, Edward P. Troxell & Oscar Altschuler. 
filed. 


Order continuing hearing to Feb. 4, 1959, Letts, C.J. (N) 
Order continuing hearing to February 11, 1959. Letts, C.J. (N) 
Order continuing hearing to March 10, 1959. Letts, C.J. (N) 


Order setting hearing on Rule to show Cause for Feb. 24, 1959. 
Letts, C.J. (N) 


Hearing on rule to show cause, heard, argued and taken under 
advisement. Youngdahl, J. 
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Proceedings 


P/A'S in support of writ of Habeas Corpus. Filed. 


Memorandum opinion denying petition. Youngdahl, J. 


Order denying petition for writ of habeas corpus and discharg- 
ing writ, & deft. takes a prompt appeal. The petitioner 
shall remain in the District of Columbia pending the dis- 
position of the appeal. (N) Youngdahl, J. 


Notice of Appeal of Petitioner from Order 2-26-59 (notice to 
Oliver Gasch) Deposit by Ahern $5. 00. 


Order extending time to file record on appeal to June 9, 1959. 
(N) Youngdahl, J. 


Motion of James J. Laughlin & Albert J. Ahern, Jr., to with- 
draw as counsel for petitioner, c/m 5-7-59. Notice. 


Consent of petitioner to Motion for withdrawal of Counsel and 
for an Order directing Counsel to disburse Petitioner's 
funds, c/m 5-11-59, exhibits 1, &2, & 3. 


Order granting leave to James J. Laughlin, and Albert J. 
Ahern, Jr., to withdraw as counsel and authorizing and 
directing James J. Laughlin to pay D. J. Roundtree the 
sum of $750. 00 and $2, 355. 10 to the petitioner to be 
transmitted to the Supt. of D.C. Reformatory at Lorton 
Va. to be deposited to the account of the petitioner (N) 
Holtzoff, J. 


Appearance of Julius W. Robertson and Dovey J. Roundtree 
atty for petitioners. 


Motion of Manuel Johnson for admission to Bail c/s 5/27/59 
M.C. 5/27/59. 


Motion for admission to bail denied (fiat) Holtzoff, J. 


Preliminary Record on Appeal Delivered to U.S.C.A. - 
Deposit by Julius Robertson, Esq. 80¢. 


Receipt from U.S.C.A. for Original Papers. Filed. 


Certified copy of order of U.S. Court of Appeals extending 
time for filing record on appeal to and including June 20, 
1959. Filed. 





[Filed January 20, 1959] 
PETITION FOR WRIT OF HABEAS CORPUS 

1. Your petitioner Manuel Johnson is a citizen of the United States 
and is presently in the custody of the respondent being detained in the Cell 
Block of the United States District Court. 

2. The respondent Charles H. Ward is a citizen of the United States 
and has actual physical custody of your petitioner. 

3. Your petitioner says unto the Court that in 1936 he was convict- 
ed in the United States District Court for the District of Columbia for the 
crime of second-degree murder and was sentenced to a flat term of 30 


1/20/59 


years. 

4. Your petitioner says unto the Court that he commenced service 
of said term in the Atlanta Penitentiary, Atlanta, Georgia and on January 
29, 1954, after your petitioner had served in excess of 18 years with ac- 
cumulated credit for good time and for extra, good time earned for industrial 
work, he was released and discharged from said institution. 

5. Your petitioner says that he remained at liberty until July 8, 
1958 when he was convicted in the Municipal Court for the District of 
Columbia for a misdemeanor of running a disorderly house and that your 
petitioner was sentenced to serve a term of 9 months or 270 days. 

6. Your petitioner says that on January 20, 1959, the expiration 
of the 270th day, instead of releasing petitioner as he is required to, the 
respondent is holding your petitioner in custody and is about to transfer 
your petitioner back to the Atlanta Penitentiary in Atlanta, Georgia for 
the service of what he alleges is the balance of the 30 year term original- 
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ly imposed upon your petitioner. 

7. Your petitioner says that the original sentence has been served 
in full and the sentence that was originally imposed was imposed prior to 
the passage of the Indeterminate Sentence Act and that your petitioner at 
the present time is entitled to his immediate release and that his present 
detention by the respondent is unlawful. Your petitioner avers further 
that there are no pending charges against him and that as stated above 
the original sentence has been served in full. 





4 
WHEREFORE, the premises considered, your petitioner prays: 
1. That a writ of habeas corpus issue from this Court command- 
ing the respondent to produce the body of your petitioner before the Court; 


2. That upon hearing of said writ that the petitioner be discharged 


from the custody of the respondent; 
3. And for such other and further relief as the Court may deem 
just and proper. 
/s/ Manuel Johnson 


[ Filed February 26, 1959] 


POINTS AND AUTHORITIES IN SUPPORT OF WRIT OF HABEAS 
CORPUS 


In this case the petitioner relies for his relief on Title 24, Section 
204 of the D.C. Code as originally enacted on July 15, 1932, 47 Stat. 697, 
which was in effect at the time the petitioner was sentenced in 1936 in the 
United States District Court for the District of Columbia by Judge Letts 
to serve a term of 30 years. The Statute read at that time as follows: 


"That whenever, within the limitations of section 3 of 
this Act, it shall appear to the Board of Indeterminate Sen- 
tence and Parole, * * * that any prisoner serving an in- 
determinate sentence is fitted * * * for release, * * * 
said Board * * * may, in its discretion, authorize the re- 
lease of such prisoner on parole, and he shall be allowed to 
go on parole * * * and to remain, while on parole, in the 
legal custody and under the control of the superintendent of 
the institution from which the prisoner may have been parol- 
ed, until the expiration of the maximum of the term or terms 
specified in his sentence, less such good-time allowance as 
is, or may hereinafter be, provided by law; and the said 
board shall in every parole fix the limits of the residence of 
such person paroled, which limits, however, may be there- 
after changed in the discretion of the board. " 


When the petitioner was sentenced in 1936 to 30 years for violating 
a D.C. Statute he could not be sentenced under the Indeterminate Sentence 
Act since Anderson v. Rives, 66 App. D.C. 174, 85 F. 2d 673, held that 





5 

the Inceterminate Sentence Act.was inapplicable to second-degree murder. 
While we recognize that the Attorney General may designate defendants 
convicted in the United States District Court for the District of Columbia 
to serve their sentences in Federal institutions outside the District of 
Columbia, see Title 24, Section 425 of the D.C. Code, the said prisoner 
when so transferred enjoys all the rights of Title 24, Section 204 of the 
D.C. Code and this was expressly held in Bracey v. Hill, 11 F.Supp. 148. 

The petitioner thus should not come under the provisions of Title 
18, Section 4164 of the U.S. Code because it takes away substantial bene- 
fits which accrued to him by virtue of Title 24, Section 204 of the D.C. 
Code since under that Statute the credit earned for good time could not 
be taken away from him. 

We recognize that the case of Hicks v. Reid, 90 U.S. App. D.C. 
109, 194 F. 2d 327, appears to be contrary to the argument suggested 
above. but we distinguish the Hicks case because when Hicks was sentenc- 
ed he was sentenced under the Indeterminate Sentence Act and was given 
a sentence with a minimum and a maximum whereas the present petitioner, 
under the express ruling of the Court of Appeals in the Anderson case, 
Supra, was held not to be entitled to the benefits of the Indeterminate 
Sentence Act. If the petitioner had stayed in the District of Columbia 
in the Washington Asylum and Jail since 1936 his release in 1954 pur- 
suant to Title 24, Section 204 of the D.C. Code would have been absolute. 
Therefore under the points outlined above we feel that his release in 1954 
was a complete release and that the good time earned could not be for- 
feited and that he is not subject to the provisions of Title 18, Section 4164 
of the U.S. Code. 

/s/ James J. Laughlin 


/s/ Albert J. Ahern, Jr. 
National Press Building 
Washington, D.C. 
Counsel for Petitioner 


[ Certificate of Service] 





[ Filed February 26, 1959] 


ORDER 

This cause came on to be heard on a petition for writ of habeas 
corpus. The Court has heard oral argument thereon and considered the 
memoranda filed by the United States Attorney and petitioner. It is by 
the Court this 26th day of February 1959, for the reasons set forth in 
the memorandum, 

ORDERED That the petition be denied and the writ discharged. 
It is further 

ORDERED That if a prompt appeal is taken from this Order, the 
petitioner shall remain in the District of Columbia pending the disposition 
of said appeal. 


/s/ Luther W. Youngdahl 
Judge 


[ Filed February 26, 1959] 
ME MORANDUM 

Petitioner has filed a writ of habeas corpus alleging that his 
detention, under warrant of the United States Board of Parole, is un- 
lawful. 

On January 24, 1936, in this court, petitioner was convicted of 
second-degree murder and sentenced to a term of thirty years. After 
spending two years in the District of Columbia Reformatory at Lorton, 
Virginia, he was transferred to the penitentiary at Leavenworth where 
he remained about fifteen years. From there he was transferred to the 
penitentiary at Atlanta, Georgia, and after several months’ confinement, 
was given a conditional release on January 29, 1954 since he had, at that 
point, accumulated good time and industrial good time allowances which, 
when added to the time he had already served, totalled thirty years, his 
maximum sentence. (See 18 U.S.C. A. 884161, 4162 (1952)). 

On July 8, 1958, approximately four and one-half years after his 
conditional release, petitioner was convicted in the Municipal Court for 
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the District of Columbia of attempted procuring and vagrancy. He was 
sentenced to serve one hundred eighty days on the first charge and ninety 
days on the second -- the sentences to run consecutively. On July 8, 
1958, the United States Board of Parole issued a warrant for the peti- 


tioner and this was executed on January 20, 1959, by the United States 
Marshal at the conclusion of the sentences mentioned above. 1/ Petition- 


er is now in custody awaiting a hearing before the United States Board of 
Parole to determine whether he has violated his conditional release of 
January 29, 1954. 

Petitioner asserts that the original sentence of thirty years has 
been served in full and that his detention is therefore unlawful. His 
argument rests on the proposition that D.C. Code 824-204, at the time 
he was sentenced, provided that a parolee was to be under the control 
of federal authorities only until the expiration of his maximum sentence 
less such good time allowance as he has earned; that he is, therefore, 
not under the control of federal authorities and has not been since Jan- 
uary 29, 1954. 

At the time petitioner was sentenced, in 1936, D.C. Code 824-204 
read: 


"That whenever, within the limitations of section 3 
of this Act, it shall appear to the Board of Indeter-~ 
minate Sentence and Parole, * * * that any 
prisoner serving an indeterminate sentence is fit- 
ted * * * for release, * * * said Board 
* %* * may, in its discretion, authorize the re- 
lease of such prisoner on parole, and he shall be 
allowed to go on parole * * * and to remain, 
while on parole, in the legal custody and under the 
control of the superintendent of the institution from 
which the prisoner may have been paroled, until the 
expiration of the maximum of the term or terms 


specified in his sentence, less such good-time al- 


lowance as is, or may hereinafter be, provided by 
law * * * ." (Emphasis supplied) 


1/7 Petitioner actually served less than 270 days because of time off 


for good behavior. 
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In 1940, this provision was amended to substitute for the emphasized 
language, the phrase "without regard to good-time allowance. " 

Petitioner argues that the amended provision has no applicability 
to him since he was sentenced prior to its enactment. The Court agrees 
(but not for the petitioner's reason) that 824-204, as amended, does not 
apply to the petitioner. The Court further believes that 824-204, as 
written in 1936, does not apply to the petitioner. Section 24-204 (in 
either form) does not now apply because petitioner was not paroled on 
January 29, 1954, but was given a conditional release. Section 24-204 
concerns the authorizations of paroles; 18 U.S.C.A. 884163, 4164, con- 
cern the conditional release of prisoners. Petitioner was released pur- 
suant to Title 18 of the U.S. Code, the pertinent provisions of which read: 


"g§4163. Discharge 
A prisoner shall be released at the expiration of 
his term of sentence less the time deducted for good 
conduct. * * *" 


"84164. Released prisoner as parolee 

A prisoner having served his term or terms less 
good-time deductions shall, upon release, be deemed 
as if released on parole until the expiration of the max- 
imum term or terms for which he was sentenced less 
one hundred and eighty days. 

This section shall not prevent asiwery of a prison- 
er to the authorities of any State otherwise entitled to 
his custody. "' 


And see Story v. Rives, 68 App. D.C. 325, 97 F. 2d 182 (1938). Ex 
Parte Gould, 51 F. Supp. 354 (1943). 

In Hicks v. Reid, 194 F. 2d 327, 90 U.S. App. D.C. 109 (1952), 
the Court of Appeals was presented with this precise argument. The 
Court there held that Hicks, after his release, was under the supervision 


of the parole board until his maximum sentence expired -- not counting 
time off for good behavior. Petitioner here seeks to distinguish Hicks 
on the ground that Hicks had been given an indeterminate sentence and 


he, Johnson, did not receive an indeterminate sentence but a definite 
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term. 2/ Cf. MacAboy v. Klecka, 22 F. Supp. 960 (D.C. D, Md. 1938). 

The Court is unable to agree that this point validly distinguishes 
the Hicks case. An indeterminate sentence differs from a determinate 
sentence only in that the former imposes a minimum term. The good- 
time and industrial-time off provisions, however, are geared to the 
maximum term; the minimum term does not affect the computation. 
Petitioner received neither a day more nor a day less for good-time 
off than he would have received had he been sentenced for an indeter- 
minate term of ten to thirty years. 

Congress, in its Act of June 6, 1940, provided that with reference 
to felonies committed prior to June 6, 1940, 


"(b) Where a justice or judge of the District 
Court of the United States has imposed or shall im- 
pose a sentence for a definite term of imprisonment 
on a prisoner convicted of a felony committed before 
this amendatory act takes effect, such prisoner shall 
be eligible to parole under the provisions of said act 
approved July 15, 1932, as amended, after having 
served one-third of the sentence imposed." 54 Stat. 
ch. 254, 89 (1940). 


And see 18 U.S.C. 84202. 

Petitioner, therefore, had the precise parole benefits and good- 
time benefits under his thirty year sentence that he would have had were 
he sentenced in 1936 to a term of ten to thirty years. 'An indeterminate 
sentence is one for the maximum period imposed by the court, subject to 
termination by the Parole Board at any time after service of the mini- 
mum." (68 App. D.C. at p. 330). If he had actually received a ten to 


thirty year sentence, he would fall squarely within the Hicks holding. 


Since his definite sentence did not prejudice him in any respect, and 
did not affect his disposition (even potentially), Hicks controls here. 


2/ The reason for this is that the indeterminate sentence Statute, at 


the time petitioner was sentenced, fixed a minimum sentence not to ex- 
ceed "one-fifth of the maximum period fixed by law" (emphasis supplied). 
Since the maximum period fixed by law for the crime of second-degree 
murder is life, the courts found it impossible to fix a minimum sentence. 
See Anderson v. Rives, 66 App. D.C. 174, 85 F. 2d 673 (1936). The 
statute was amended in 1940 to read that the minimum sentence shall not 
exceed "one-third of the maximum sentence imposed" (emphasis supplied). 
With further clarifying language, it became specifically applicable to 
sentences for second-degree murder. 
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In making this determination that the petitioner is lawfully in 
custody and that the writ must be discharged, the Court does not intimate 
as to the petitioner's eligibility for continued conditional release. That is 
a matter solely for the United States Board of Parole to determine after 
the hearing which shall be promptly given the petitioner. 
Petition denied. 


/s/ Luther W. Youngdahl 
Judge 
February 26, 1959 


[Filed March 12, 1959] 
NOTICE OF APPEAL 
Notice is hereby given that the petitioner appeals to the United 
States Court of Appeals for the District of Columbia Circuit from the 
order of this Court entered on the 26th day of February, 1959 in favor 
of the respondent and against said petitioner. 


/s/ James J. Laughlin 


/s/ Albert J. Ahern, Jr. 
National Press Building 
Washington, D.C. 
Counsel for Petitioner 


Mail Notice to: 


Oliver Gasch, Esq. 
United States Attorney 
U. S. Court House 
Washington, D.C. 
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No. 15,185 
QUESTIONS PRESENTED 


Whether Section 4 of the Indeterminate Sentence Act of 
1932 (47 Stat. 697, now embodied, with amendments, in 24 
D.C. Code 204) is applicable to the release of a prisoner who 
was given a thirty-year sentence for second degree murder and 
thereafter was conditionally released (not under the District 
of Columbia Code but rather) under the mandatory provisions 
of 18 U.S.C. (1952 ed.) 4161-4164? 


q@) 





I. The petition for writ of habeas corpus was properly denied____ 
Conclusion. 
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Guited States Court of Appeals 
No. 15,185 


MANUEL JOHNSON, APPELLANT, 
v. 


Cuantas H. Warp, Unirap States Marsran 
For THE Distarct oF COLUMBIA, APPELLEE. 


APPPAY, FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF VOLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the United States District 
Court of the District of Columbia, entered on February 26, 
1959, denying appellant’s petition for writ of habeas corpus, 
which petition was directed to appellee Ward in his capacity 
as United States Marshal for the District of Columbia (J.A. 2). 

On January 24, 1936, in the United States District Court 
for the District of Columbia, appellant was convicted of sec- 
ond-degree murder and sentenced to a term of thirty years 
(J.A. 3, 6)2 After spending two years in the District of 
Colimbia Reformatory at Lorton, Virginia, he was transferred 
to the federal penitentiary at Leavenworth, Kansas, where he 
remained about fifteen years (J.A. 6). From there he was 
transferred to the penitentiary at Atlanta, Georgia (J.A. 6). 
On January 29, 1954, he was given a conditional release, pur- 
suant to the mandatory provisions of Title 18, United States 
Code (1952 ed.) , Sections 4161-4164 (J_A. 6)? 

222 D.0. Oude (195% ed.) 240% provides that “[tjhe punishment of murder 
in the second degree shall be imprisonment for life, or for not less than 

sake ita 7 

* At that time his accunsalated geou-time aiid tidustrlal good-time allow- 
ances added to the time he had already served, totaled 30 years. 


(1) 
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According to the provisions of 18 U.S.C. 4161 (infra, p. 3), 
a “prisoner convicted of an offense against the United States 
and confined in a penal or correctional institution for a definite 
term other than for life, whose record of conduct shows that he 
has faithfully observed all the rules and has not been subjected 
to punishment, shall be entitled to a deduction from the term 
of his sentence beginning with the day on which the sentence 
commences to run, to be credited as earned and computed 
monthly as follows: * * * Ten days for each month, if the sen- 
tence is ten years or more.” Section 4162, (infra, pp. 3-4) pro- 
vides that, in addition to credit for-good behavior, a prisoner 
may “in. the discretion of the Attorney General, be allowed a 
deduction from his sentence of not to exceed three days for each 
month of actual employment in an industry or camp for the 
first year or any part thereof, and not to exceed five days for 
each month of any succeeding year or part thereof.” Section 
4163 (infra, p. 4) provides that “[a] prisoner shall be released 
at the expiration of his term of sentence less the time deducted 
for good conduct.” Section 4164 (infra, p. 4) provides that 
“fa] prisoner having served his term or terms less good-time 
deductions shall, upon release, be deemed as f released on pa- 
role until the expiration of the maximum term or terms for 
which he was sentenced less one hundred and eighty. days, 
{Emphasis added.] 

On July 8, 1958, approximately four and one-half Seren 
his conditional release under the terms of this statute, appel- 
lant. was convicted in the Municipal Court for the District of 
Columbia, of attempted procuring and vagrancy (J-A. 6-7). 
He was sentenced to serve one hundred eighty days on the first 
charge and ninety days on the second, the sentences. to run 
consecutively (J.A. 7). On July 8, 1958, the United States 
Board of Parole issued a warrant for the arrest of appellant. 
The warrant was executed on January 20, 1959, by the appellee, 
at the conclusion of the sentences imposed by the Municipal 
Court, less time off for good behavior (J.A. 7). Appellant.is 
now im custody awaiting a hearing before the United States 
Board of Parole to determine whether he has violated his con- 
Ecce eee eee 1954 (J-A. 7). ene 
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On January 20; 1959, appellant filed a petition for writ of 
| habeas corpus in the United States District Court for the Dis- 
- trict of Columbia (J.A. 3-4). In his petition, appellant alleged 
| that his original sentence of thirty years had been served in 
_ full; that the sentence was imposed prior to the passage of the 
| Indeterminate Sentence Act, and that he was unlawfully de- 
_ tained and entitled to immediate release (J.A. 3). He prayed 
| for issuance of the writ, hearing thereon and his discharge from 
the custody of the appellee (J.A.4). On January 21, 1959, the 
' Court issued a rule to show cause as to why the writ should not 
_ be issued and hearing on the rule was held on February 24, 
1959 (J.A. 1). On February 26, the Court denied the petition 
| and appeal to this Court was thereafter taken (J.A. 2). 


STATUTES INVOLVED 


Title 18, United States Code (1952 ed.), Section 4161, pro- 
vides in pertinent part: 

Each prisoner convicted of an offense against the 
United States and confined in a penal or correctional 
institution for a definite term other than for life, whose 
record of conduct shows that he has faithfully observed 
all the rules and has not been subjected to punishment, 
shall be entitled to a deduction from the term of his 
sentence beginning with the day on which the sentence 
commences to run, to be credited as earned and com- 
puted monthly as follows: * * * Ten days for each 
month, if the sentence is ten years or more. 


Title 18, United States Code (1952 ed.), Section 4162, pro- 
vides in pertinent part: 

A prisoner may, in the discretion of the Attorney 
General, be allowed a deduction from his sentence of not 
to exceed three days for each month of actual employ- 
ment in an industry or camp for the first year or any 
part thereof, and not to exceed five days for each month 
of any suceeding year or part thereof. 


eo 
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Such allowance shall be in addition to commmtation 
_of time for zood conduct, and under the same terms and 
conditions and without regard to length of sentence. 
Title 18, United States Code (1952 ed.), Section 4163, pro- 
vides in pertinent part: 
A prisoner shall be released at the expiration of his 


term of sentence less the time deducted for good 
conduct. * * * 


Title 18, United States Code (1952 ed.), Section 4164, pro- 
vides in pertment part: 
| A prisoner having served his term or terms less good- 
time deductions shall, upon release, be deemed as if 
released on parole until the expiration of the maximum 
_term or terms for which he was sentenced less one hun- 
dred and eighty days. * * * 


SUMMARY OF ARGUMENT 


Section 4 of the Indeterminate Sentence Act of 1932 (47 


Stat. 697; now embodied, with amendments, in 24 D.C. Code 
(4958 ed.) § 204) is clearly not applicable to appellant. 
Anderson v. Rives, infra. Appellant was properly released 
pursuant to the provisions of 18 U.S.C. (1952 ed.) §§ 4161— 
4164 which made a conditional release mandatory after he had 
earned his good time and industrial good time allowances as 
set forth in 18 U.S.C. (1952 ed.) §§ 4161-4164. There is a 
distinct difference between the two statutes. Under the Dis- 
triet of Columbia Indeterminate Sentence Act his release would 
have been discretionary with the Board of Parole. Appellant 
was subject to the Federal statute. He cannot claim the bene- 
fits of the District of Columbia Indeterminate Sentence Act. 


ARGUMENT 
L The Petition For Writ Of Habeas Corpus Was Properly 
- Denied 


Appellant contends (Br. 2-3) that the law applicable to the 
release of prisoners at the time of his sentence, in 1936, was 
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24 D-C. Code 204, which. then’ read in part as follows. (47:Stat. 
697): ae | ee 
Sec. 4. That whenever, within the limitations. of see- 
tion 3 of this Act, it shall appear to the Board of Indeter- 
minate Sentence and Parole, * * * that any prisoner 
serving an indeterminate sentence is fitted by his 
training for release, that there is a reasonab le proba- 
bility that such. prisoner will live and remain at liberty 
without violating the law, and in the opinion of the 
board such release is not incompatible with the welfare 
of society, said Board * * * may, in its discretion, au- 
thorize the release of such prisoner on parole, and he 
shall be allowed to-go on parole * * * and to remain, 
while on parole, in the legal custody and under the 
control of the: superintendent of the institution from 
which the prisoner may have been paroled, until the 
expiration of the maximum of the term or terms spect- 
fied in his sentence, less such good-time allowance as 7s, 
or may hereinafter be, provided by law; * **3 [Em- 
phasis and footnote reference added.] 
He contends that under the terms of this statute his sentence 
was “30 years, subject to release after the expiration of that 
period LESS good time deductions” and that, therefore, he has 
already served his sentence in full (Br. 3).* These contentions 
are without merit because, on January 29, 1954, appellant was 
not paroled, which act would have been discretionary with the 
Board of Parole; but: he was released pursuant to 18: US.C. 
(1952. ed} 4161-4164, which provisions made a eonditional 
rélease mandatory after he had earned his good time and indus- 
trial good time allowances:as set forth m 18 U.S.C. €4952 ed.) 
4161, 4162: (Hicks-v. Reid, 90 U-S. App. D.C. 109, 194, F. 2d 


3 Section 4 of the Act of June 6, 1940, 54 Stat. 248, substituted-im place-of 
the italicised: words: the following: “without: regard to good: time allow 
ances”. See24 RO. Code (1958 ed.) 204 

4A Jetent fallacy in- appellant's argument is’ that, as be admits in his 
pleadings: (3.A..4-5),. at the time he was seutenced the Indeterminate Sen- 
tenes: Act: was held inapplicable to second degree. murder for which he was 
sentenced. See Anderson V. Rives, 66 U:S. App. D.C. 274, 178, 85 B. 2d.623, 
@2Z (1986) and opinion of lower court, J.A. 9, fn. 2, 171 ¥. Supp. 26; 28, fn. 2. 
Section 9(b) of the Act of June 6; 194 SA Stat 244-245, provides that a 
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327, certiorari denied, 344 US. 840 (1952) ; Story v. Rives, 6% 
US. App. D.C. 325, 329-330, 97 F. 24 182, 190-187, certwrart 
denied, 305 U.S. 595 (1938)). 

In Hicks v. Reid, supra, the appellant was sentenced by the 
United States District Court for the District of Columbia to 
gerve nine to thirteen and one half years (90 U.S. App. D.C. at 
110; 194 F. 2d at 328). Asin the case of this appellant, he was. 
released under the provisions of 18 U.S.C. (1952 ed.) 4164 
(supra, p. 4), which was then embodied, with minor changes, 
in 18 U.S.C. (1940 ed.) 716(b). While still subject to 
the conditions of that release he pleaded guilty to new 
charges and the District of Columbia Board of Parole issued a. 
warrant for his arrest (90 US. App. D.C. at 111, 194 F. 2d at 

328). In his petition for removal of the warrant and for his 
release he contended that Section 716(b) required that he “be 
treated as if released on parole” (ibid.). From this language 
he reasoned that “since the District of Columbia parole law 
[Footnote reference to 47 Stat. 697, quoted supra, p. 5] in ef- 
fect when the original criminal acts were committed provided 
that the period of parole should be measured by the maximum 
sentence less good-time allowance, he could not be subject to 
the conditions of the District of Columbia parole laws after his 
release in 1949, because he had already served his maximum 
sentence less good-time allowance” (zbid.). In reply to this 
contention Judge Bazelon, writing for the court stated: 


This contention is bottomed on a misconception of the 
nature of the statute which was the basis for appellant's 
release. Section 716(b) [now 18 US.C. 4164] does not 
_ provide that the prisoner shall be released.on parole. It 
provides that until the expiration of his maximum sen- 
tence he shall be “treated as if released on parole.” The 
conditional release procedure established by the statute 


prisoner sentenced, prior to the passage of that act, to a definite term would 
be eligible for perole under the provisions of the Indeterminate Sentence 
Act of 1982 “as amended” after having served one third of his sentence. 
As the act was then amended, a prisoner remained in legal custody until 
the expiration of the term specified in his sentence “without regard to good 
time allowances” (supra, fn. 3). ‘Thus, even if the Indeterminate Sentence 
ict angled <tojeppetiant, At noc tee ae en aes eae 
deducted from his sentence of thirty years. 
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is suz generis and is not identical with parole. [Footnote 
reference omitted.] One is mandatory and is intended 
as an incentive for good behavior. The other is discre- 
tionary and is based upon the probability that a parti- 
cular offender will not prove socially dangerous upon 
release. It was pursuant to the federal conditional re- 
lease statute and not the District of Columbia parole law 
that appellant was set free. The former clearly places 
him under the parole board’s supervision until the mazi- 
mum sentence (not counting the time off allowed for 
good behavior) has expired. (90 US. App. D.C. at 111, 
194 F. 2d at 328-329.) (Emphasis added.) 


Appellant seeks to distinguish this case from the Hicks case 
. in that in the Hicks case the sentence was indeterminate while 
here the sentence is for a fixed term (Br. 4). We submit that 
_ this reasoning does not distinguish the cases, since appellant 
clearly came within the terms of the conditional release statute 
_ which applied to prisoners “convicted of an offense against the 
| United States and confined in a penal or correctional institu- 
' tion for a definite term other than for life” (supra, p. 3; see 
_ Story v. Rives, supra, 68 U.S. App. D.C. at 327-328, 97 F. 2d 
at 184-185. 

| Appellant’s further contention that “it could not be argued 
' in Hicks case that the maximum sentence had been served” 
(Br. 4) is likewise, without merit, since in fact that argument 
- was made by Hicks (supra, p. 6). Thus, the District Court 
properly denied the petition for writ of habeas corpus. 


CONCLUSION 


__. Wherefore, it is respectfully submitted the order of the Dis- 
trict Court be affirmed. 
: OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 
DORIS H. SPANGENBURG, 


Assistant United States Attorneys. 
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